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MVEMORANDUM OPI NI ON

NAMERCFF, Special Trial Judge: This case was heard pursuant

to the provisions of section 7443A(b)(3) and Rul es 180, 181, and
182.1

1 Unl ess otherw se specified, all section references are to
the Internal Revenue Code in effect for the year in issue. Al
Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.
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Respondent determ ned a deficiency in petitioners’ 1994
Federal inconme tax in the amount of $1,328 and an accuracy-
rel ated penalty under section 6662(a) in the anbunt of $266.

The issues for decision are: (1) Wether petitioner Rick
Ri chards (M. Richards) conducted his witing activity with the
obj ective of making a profit within the neaning of section 183;
if so, (2) whether petitioners have substantiated the ordinary
and necessary business expenses of this activity; (3) whether
petitioner Ruth Bainme Richards (Ms. Richards) conducted her
actress-nodel activity with the objective of nmaking a profit
wi thin the neaning of section 183; if so, (4) whether petitioners
have substantiated the ordi nary and necessary busi ness expenses
of this activity; (5) whether petitioners are entitled to carry
forward a net operating loss froma prior tax year; and (6)
whet her petitioners are |liable for the accuracy-related penalty
under section 6662(a).

No stipulation of facts has been filed. At the tine their
petition was filed, petitioners resided in Palm Springs,
Cal i fornia.

On Schedule C, Profit or Loss From Business, filed with
their 1994 incone tax return, petitioners reported $1,574 in

gross incone? and the follow ng expenses: (1) “Allowabl e

2 The actual ampunt of gross incone is $1,674, but $100 of
this anount was reported on line 7 of the return as wages.
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materi al s” expenses of $21,270; (2) “allowabl e” auto/business
expenses of $8,540; and (3) “all owabl e” office/househol d expenses
of $5,132. The total anpbunt of expenses clainmed was $34, 942,
resulting in a net |oss of $33,368. The expenses are the
conbi ned expenses from M. and Ms. Richards’ separate
activities. There are attachnents to the Schedul e C which
separate the expenses.

Respondent di sall owed the $34, 942 of expenses and cal cul at ed
sel f-enpl oynent tax (and the self-enploynent tax deduction) on
the $1,574 of incone. Respondent also disallowed a |oss
carryover of $15,892 from 1993 and determ ned that petitioners
are liable for the accuracy-rel ated penalty.

For the years 1991 to 1993, 1995, and 1996, petitioners’
returns reflected the followi ng i ncone and expenses for their

activities:

Year | ncone? Expenses Profit/(loss)
1991 --- $28, 307 (%28, 307)
1992 --- 29, 103 (29, 103)
1993 --- 30, 616 (30, 616)
19952 - --- (24, 278)
1996 $814 30, 877 (30, 063)

1 While petitioners received incone fromtheir activities
in 1991 to 1993, this income was reported on line 7 of their Form
1040 as wages.

2 Only the Form 1040 was provi ded showi ng the net | oss.

1. Witing Activity

In the 1940's, M. Richards’ first job as a witer was

witing stage material for Bob Crosby’s band. He wote com cal
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lyrics, parodies, and original songs. M. Richards al so worked
for nmusic publishers in New York, and, at one point, he served in
the mlitary. Then in the 1950's, M. Richards switched to
witing short stories. Wile living in eastern Pennsylvania, M.
Ri chards wote 88 short stories, of which 39 were sold for
publication. Around this time, M. Richards also started witing
novel s.

After they married in the early 1960's, petitioners noved to
Pal m Springs. M. Richards continued to wite novels when
petitioners first noved, but shortly thereafter he put that aside
to work in the entertai nnent business. M. R chards had contacts
with comedians in California and through them he nmet producers.
This led to witing situation conedies (sitcons) for television
which M. Richards primarily did through the 1960's and 1970’ s.
The tel evision shows for which M. R chards wote did not have
regul ar staff witers, and he freelanced. M. Richards wote
epi sodes for “The Lucy Show', “The Odd Coupl e”, “Love American
Style”, “The Addanms Famly”, “The Beverly Hllbillies”, and
“Petticoat Junction”. In 1974, M. Richards sold a screenplay he
had witten to a Canadi an conpany.

In the 1980's, M. Richards no longer felt that witing
sitcons was rewarding, so he switched to 90-m nute tel evision
novies. Wile there was interest in what M. R chards was

witing, the television networks canceled their 90-m nute novie
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prograns. M. Richards then wrote screenplays either for the
nmovi e i ndustry or for 2-hour television novies.

During the 1980's and 1990's, M. Richards engaged in a
variety of witing activities. He tried to sell his screenplays
to the various studios; one project was schedul ed for production
on three occasions, but it fell through before the deal was
signed. On another occasion, Colunbia Pictures paid M. Richards
an option of $1,500 but did not purchase his screenpl ay.
According to M. Richards, there was a lot of interest in his
wor k, but if an executive who |iked his screenplay left the
conpany, then his project was dropped. M. Richards experienced
numer ous set backs. He approached specific actors for whom he
wrote screenplays, and it appears they were interested in the
screenpl ays. However, due to unforeseen personal problens of one
actor, the busy schedules of all perfornmers, and disputes with
novi e executives, these projects were placed on hol d.

M. Richards did not have a regular agent. He would hire an
agent when it cane tine to discuss noney with the novie
executives. Apparently an agent can obtain a higher price. M.
Richards testified that he works on four to six different
screenplays at a tinme, and he believes he could receive a | ot of
nmoney if he sold one. In 1993 or 1994, M. Richards pitched an
i dea about a screenplay he was thinking about witing to an agent

at Creative Artists Agency. The agent thought it was a great
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idea and told M. Richards he would try to market it. M.
Ri chards wrote the screenplay, and, as of the date of trial, the
agent was still helping with the marketing of this screenpl ay.

M. Richards also wote lyrics to country and gospel songs.
M. Richards does not know how to wite nelodies, so he
col | aborates with other people. M. Richards traveled to
numer ous country and gospel concerts in furtherance of this
activity. M. Richards has not sold a song.

Attached to Schedule Cis a list of the itens which were
al l ocated under the “all owable materials expense” for M.

Ri chards’ witing activity. They are as foll ows:

Expense Amount
Typewriter (ribbons & repairs) $198
Stationery, desk & office supplies 940
Regi stry 680
Copi es 370
Resear ch books, magazi nes & trade pub. 760
Must - see novi es, stage plays, country

& gospel concerts 1,140
Travel trailer maint., supplies

& repairs 2,480
Research trip to Al aska 3,296
Research trip to Mexico 1,319
M scel | aneous!? 3,120
TV sets, VCR & video tapes 569
Audi o tape recording & copying equip.

plus studio tinme fees 560
Audi o nmaster & 10 m n. deno tapes 414
Fax messages and responses 115
Shi ppi ng costs 1,189
O fice preparation 180
Long distance calls 1,114
Cash tel ephone calls 240

Tot al 18, 684

! These appear to be travel expenses.
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Section 183(a) generally provides that if an activity
engaged in by an individual is not entered into for profit, no
deduction attributable to the activity shall be allowed, except
as otherw se provided in section 183(b). An “activity not
engaged in for profit” neans any activity other than one for
whi ch deductions are all owabl e under section 162 or under
par agraphs (1) and (2) of section 212. Sec. 183(c).

Section 162(a) allows a deduction for all ordinary and
necessary expenses paid or incurred during the taxable year in
carrying on a trade or business. To be engaged in a trade or
busi ness within the neaning of section 162, “the taxpayer nust be
involved in the activity with continuity and regularity and * * *
the taxpayer’s primary purpose for engaging in the activity mnust

be for inconme or profit.” Conm ssioner v. Goetzinger, 480 U S.

23, 35 (1987).
In order for taxpayers to deduct expenses of an activity
pursuant to section 162, profit nust be their primary or dom nant

purpose for engaging in the activity. See WIf v. Conm ssioner,

4 F.3d 709, 713 (9th Cr. 1993), affg. T.C. Meno. 1991-212;

Pol akof v. Conmi ssioner, 820 F.2d 321 (9th Cr. 1987), affg. per

curiamT.C. Meno. 1985-197; | ndependent Elec. Supply, Inc. v.

Conmm ssioner, 781 F.2d 724, 726 (9th Cr. 1986), affg. Lahr v.

Conmmi ssioner, T.C. Meno. 1984-472; Carter v. Conm ssioner, 645

F.2d 784, 786 (9th Gr. 1981), affg. T.C. Menp. 1978-202; Hirsch
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v. Comm ssioner, 315 F.2d 731, 736 (9th Gr. 1963), affg. T.C

Meno. 1961-256. Wiether the taxpayer had the requisite profit
objective is a question of fact to be resolved fromall rel evant

facts and circunstances. See, e.g., Drobny v. Conmm ssioner, 86

T.C. 1326, 1341 (1986), affd. 113 F.3d 670 (7th G r. 1997); sec.
1.183-2(b), Income Tax Regs. Profit in this context neans
econonmi ¢ profit independent of tax savings. See, e.g., Antonides

v. Conmi ssioner, 91 T.C. 686, 694 (1988), affd. 893 F.2d 656 (4th

Cr. 1990).

Section 1.183-2(b), Inconme Tax Regs., provides a non-
exclusive list of factors we consider to determ ne whether the
t axpayers are engaged in the venture with a profit objective.
They include: (1) The manner in which the taxpayers carried on
the activity; (2) the expertise of the taxpayers or their
advisers; (3) the time and effort expended by the taxpayers in
carrying on the activity; (4) the expectation that the assets
used in the activity may appreciate in value; (5) the success of
the taxpayers in carrying on other simlar or dissimlar
activities; (6) the taxpayers’ history of income or loss with
respect to the activity; (7) the anount of occasional profits
that are earned; (8) the financial status of the taxpayers; and
(9) whether elements of personal pleasure or recreation are
involved. No single factor is controlling, and we do not reach

our decision by nerely counting factors that support each party’s
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position. See Dunn v. Comm ssioner, 70 T.C 715, 720 (1978),

affd. 615 F.2d 578 (2d Cir. 1980); sec. 1.183-2(b), Incone Tax
Regs. Certain elenents are given nore wei ght than others because
they are nore nmeaningfully applied to the facts in our case.

Upon review ng the entire record, we conclude that, during
the year at issue, M. Richards was engaged in his witing
activity with the requisite profit objective.

W first look to the manner in which M. Richards carried on
the activity. M. Richards nmanaged sone aspects of this activity
in a businesslike fashion. He hired agents to help himwth
negotiating prices for the sale of his screenplays. Moreover,

M. Richards has a | ong professional history as a witer--and as
a successful witer. M. R chards has nunerous contacts and
devotes nmuch of his time and energy to carrying on this activity.
M. Richards did not have income from other sources, and
petitioners did not derive great tax benefits fromthe clained

| osses.

Al though M. Richards’ efforts were not successful in
produci ng net profits for a nunber of years, this may be the
result of at least two factors: (1) The precarious nature of the
entertai nment business, and (2) the claimng of expenses not
properly allocable to the witing activity. W do not believe
that the lack of unreported incone in this situation negates the

presence of a profit objective. W hold that M. Ri chards was a
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prof essional witer and engaged in his witing activity with a
profit objective.

2. Witing Activity Expenses

Section 162(a) allows the deduction of “ordinary and
necessary” expenses paid or incurred during the taxable year in
carrying on any trade or business. Wether an expenditure is

ordi nary and necessary is a question of fact. See Conmm ssioner

v. Heininger, 320 U.S. 467, 475 (1943). An ordinary and

necessary expense is one which is appropriate and hel pful to the
t axpayer’s business and which results froman activity which is a

common and accepted practice. See Boser v. Comm ssioner, 77 T.C

1124, 1132 (1981), affd. wi thout published opinion (9th G r
1983).

Deductions are a matter of legislative grace. See | NDOPCO

Inc. v. Conm ssioner, 503 U S. 79, 84 (1992). Taxpayers nust

keep sufficient records to establish deduction amounts. See sec.

6001; Menequzzo v. Conmm ssioner, 43 T.C 824, 831-832 (1965).

Ceneral ly, except as otherw se provided by section 274(d), when
evi dence shows that a taxpayer incurred a deductible expense, but
t he exact amount cannot be determ ned, the Court may approxi mate

t he amount. See Cohan v. Conm ssioner, 39 F.2d 540, 543-544 (2d

Cr. 1930). The Court, however, nust have sone basis upon which

an estimate can be nade. See Vani cek v. Conmi ssioner, 85 T.C.

731, 742-743 (1985).
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Petitioners submtted nunerous copies of cancel ed checks and
recei pts. Some cancel ed checks correspond with the receipts,
while others, along with copies of credit card statenents, bear
no indication of the precise nature of the underlying expenses.

Suppl i es

Petitioners clained a deduction of $198 for IBMtypewiter
ri bbons and repairs. M. Richards testified that he typed all of
his witten material on his typewiter. Petitioners provided a
recei pt for the purchase of typewiter ribbons in the anmount of
$74. W find that this is an ordinary and necessary expense for
M. Richard’s witing activity. Accordingly, we hold that
petitioners are entitled to a deduction of $74 for typewiter
ri bbons.

Petitioners clainmed a deduction for stationery, a desk, and
office supplies in the anobunt of $940. These supplies include
reans of paper, envel opes, pens and nmarkers, tape, files,
folders, and fasteners. Petitioners provided receipts which
support their claimthat they purchased paper, envel opes, | abels,
etc., which total $128.°®* W find this an ordinary and necessary
busi ness expense for a witer, and therefore, petitioners are

entitled to a deduction of $128.

3 There were many receipts that sinply stated “school
supplies” which we did not take into consideration, since there
is no indication as to what was purchased.



Regi strati on

Petitioners clained a deduction of $680 for registration of
M. Richards’ screenplays and lyrics with the Witers Guild of
America and the U S. Register of Copyrights. Petitioners
subm tted cancel ed checks nade out to the Witers Guild of
Anerica and the U S. Register of Copyrights which total $180.
Accordingly, we hold that petitioners are entitled to a deduction
of $180 for registration.

Copi es

Petitioners clained a deduction of $370 for photocopi es of
M. Richards’ novels, screenplays, lyrics, and outlines of such.
Petitioners provided receipts and cancel ed checks in the anount
of $87. W hold that this is a |legitimte busi ness expense and
that petitioners are entitled to a deduction of $87 for
phot ocopi es.

Resear ch Books, Magazi nes and Trade Publications

Petitioners clained a deduction of $760 for books,
magazi nes, and trade publications. |In petitioners’ docunents are
bills or correspondence from The Desert Sun (which appears to be
a |l ocal newspaper), Country Wman, Bottom Line, Condé Nast
Travel er, and Better Homes and Gardens. There are al so numerous

recei pts from The Col |l ege of the Desert,* which show generally

4 Ms. R chards worked part tinme at this school’s
bookst or e.



- 13 -
t hat books were purchased, but there is no indication what types
of books were purchased.
Cenerally the cost of a daily newspaper of general
circulation is a nondeducti bl e personal expense. See sec. 262;

Wal I endal v. Conmi ssioner, 31 T.C 1249, 1252 (1959).

Petitioners have not denonstrated that they subscribed to the
newspaper solely or principally for business purposes. See id.
A general circulation newspaper clearly contains a significant
anount of information which is inherently of a personal interest.

See Pollak v. Conmissioner, T.C Mnp. 1984-597. Petiti oners are

not entitled to a deduction for the |ocal newspaper.

Addi tionally, taxpayers nust provide evidence sufficient to
establish a specific connection between the expenditures and the
taxpayer’s trade or business as a witer. See Gorman V.

Conmmi ssioner, T.C. Menp. 1986-344. Petitioners did not establish

a busi ness connection to any of the nagazines or the books.

These types of magazi nes are inherently personal, and we concl ude
that they are not business expenses under section 162.
Furthernore, even if there were other subscriptions that were
related to M. Richards’ business, petitioners have failed to
prove any anounts for those itens. Accordingly, petitioners are

not entitled to a deduction for these itens.
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Movi es, Plays, and Country and Gospel Misic Concerts

Petitioners clained a deduction of $1,140 for tickets to
novi es, plays, and nusic concerts. M. Richards testified that
it is alesson to himto see an actor give a great performance.
M. Richards also stated that one of his greatest anbitions is to
wite the book and Iyrics for a Broadway nusical conmedy and that
is why petitioners go to the theater. W find that these
expenses are inherently personal, and M. Richards has not
establ i shed a business connection to his witing activity.

Travel, Meals, and Entertai nment

M. Richards testified that he traveled to Branson,
M ssouri, and Las Vegas and Laughlin, Nevada, to see and work
with country and gospel perforners, to work on screenpl ay
projects, and to neet with contacts. Petitioners deducted the
expenses of these trips as business expenses in the anmount of
$3,120. Petitioners retained receipts fromhotels and
canpgrounds but did not maintain any other records.

Petitioners clained a deduction of $2,480 for travel trailer
mai nt enance, supplies, and repairs. The trailer was pulled
behind petitioners’ Ford truck. On their return, petitioners
clainmed that the trailer was used exclusively for business and
research trips. Included in the $2,480 are expenses for
regi stration, insurance, repairs, annual canpground fees, and

i nci dental expenses.
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Taxpayers nmay deduct travel expenses incurred while away
fromhome in pursuit of a trade or business. See sec. 162(a)(2).
Travel i ng expenses are governed by the strict substantiation
requi renents of section 274(d). Under section 274(d),
petitioners nmust substantiate by adequate records or by
sufficient evidence corroborating their own statenent: (1) The
anount of the expense; (2) the tinme of travel; (3) the place of
travel; and (4) the business purpose of the expense. See sec.
274(d); sec. 1.274-5T(b)(2), (c)(1), Tenporary Inconme Tax Regs.,
50 Fed. Reg. 46014 (Nov. 6, 1985). |If petitioners fail to neet

t he provisions of section 274(d), we cannot enploy the principles

of Cohan v. Conmi ssioner, 39 F.2d 540 (2d Cir. 1930), to estimte

petitioners’ travel expenses. See Keating v. Conmm ssioner, T.C

Meno. 1995-101; sec. 1.274-5(a), Incone Tax Regs.

To substantiate a deduction by nmeans of adequate records, a
t axpayer nust mai ntain an account book, diary, |og, statenent of
expense, trip sheets, and/or other docunmentary evidence which, in
conbi nation, are sufficient to establish each el enent of
expenditure or use. See sec. 1.274-5T(c)(2)(i), Tenporary |ncone
Tax Regs., 50 Fed. Reg. 46017 (Nov. 6, 1985).

Petitioners did not provide any records that would
substanti ate when and where they travel ed and the busi ness
pur pose of each trip. The receipts that petitioners submtted do

not satisfy the provisions of section 274(d). Petitioners have
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not met the stringent requirenents of section 274(d), and they
are not entitled to a deduction for travel, neals, and
ent ertai nnent.

Petitioners also took two “research” trips in 1994,
Petitioners went to Al aska and Mexico; these trips cost $3,296
and $1, 319, respectively. On petitioners’ return it is explained
that the purpose of these trips was to “obtain on-site data and
photos for in-progress devel opnment of screenplay project.” M.

Ri chards testified that Ms. Richards went along on the trips as
hi s phot ographer. The costs included airfare for both
petitioners, cruise fare, escorted side tours, travel insurance,
and incidental expenses. M. Richards testified that they went
to Mexico to see a conedi enne, a prospect for whom he thought he
could wite material. M. Richards did not state whether he ever
wote material for the comedi enne.

The expenses for these research trips also fall under the
requi renents of section 274(d), and we find that petitioners have
failed to satisfy such requirenents. Petitioners have proven
that they incurred these expenses, but they have not established
that these expenses were sufficiently connected to a trade or
busi ness. Trips consisting of cruises, sightseeing, and tours
are essentially for personal enjoynent, and petitioners have not
proven ot herwi se. Therefore, respondent is sustained on this

i ssue.
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Tel evision Sets, VCR, and Video Tapes

Petitioners clained a deduction of $569 for two television
sets, a VCR, and video tapes. 1In the attachment to Schedul e C,
petitioners claimthe video tapes are for research filmand tape
library. Some of the videos are denp tapes of gospel and country
artists and songs. Petitioners did not address this issue at
trial.

Tel evision sets and VCR s are inherently personal itens
under section 262. These are itens that nost househol ds have for
personal entertainnent, and petitioners have not established
ot herwi se. Furthernore, petitioners have not shown that the cost
of video tapes of artists is an ordinary and necessary expense to
M. Richards’ business as a witer. Therefore, petitioners are
not entitled to a deduction of $569 for these itens.

Audi o Tape Recording, Studio Fees, Audio Master Tapes, and

Denmo Tapes

Petitioners clained a deduction of $560 for the rental of
recordi ng equi pnrent and for the m xing of tapes. Petitioners
al so clained a deduction of $414 for the cost of audio tapes and
deno tapes. M. Richards would send the deno tapes to mnusic
contacts.

It appears that paying for studio tinme for recording artists
and then sending out the denp tapes is beyond the scope of M.

Ri chards’ business as a witer. This activity is ordinarily that
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of a pronoter or manager. M. Richards did not adequately
address this issue at trial, and there is no evidence in the
record to further explain these expenses. W do not find these
expenses to be ordinary and necessary with regard to M.
Ri chards’ witing activity.

Fax

Petitioners clained a deduction of $115 for the transm ssion
of scripts and lyrics by fax via retail establishnents that
offered fax services. In the record are receipts for fax
services in the amount of $7. Petitioners did not maintain any
records detailing what was faxed and to whom W thout adequate
substanti ati on, we cannot allow this deduction. Therefore,
petitioners are not entitled to a deduction of $115.

Shi ppin

Petitioners clainmed a deduction of $1,189 for shi pping
costs. M. Richards clained that he sent scripts via Federal
Express, United Parcel Service, and the U S. Postal Service. M.
Ri chards woul d al so send his screenplays and lyrics to hinself by
US. registered mail for copyright protection of his work. The
record contains receipts fromthe U S. Postal Service totaling
$439 for shipping costs and registered mail. Wiile there are no
notations on the receipts as to what was shipped, there are
not ati ons on sone of the cancel ed checks that indicate that the

expenses were for M. Richards’ witing activity. W believe
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this is an ordinary and necessary busi ness expense that
petitioners incurred. Accordingly, petitioners are entitled to a
deducti on of $439.

Tel ephone

Petitioners clained deductions of $1,114 for |ong distance
and $240 for “estimated” cash tel ephone calls. Petitioners
cl ai med these were business calls to producers, agents, artists,
managers, novi e executives, and casting directors. Petitioners
provi ded copies of their telephone bills for 1994. |t appears
that petitioners designated all |ong distance calls fromtheir
resi dence as business calls. Petitioners did not detail whom
they called or the business purpose.

Since petitioners did not identify the business purpose of
any long distance calls, they are deened to be personal under
section 262 and not deducti bl e.

Vehi cl e Expense

Petitioners drove a 1970 Ford truck during the year at
issue. Petitioners clainmed a vehicle expense of $8,540 for the
busi ness use of their vehicle. This amount is based on 80
percent of actual expenses attributed to the vehicle.
Petitioners retained receipts for gas purchases, repairs,

i nsurance, and registration. Petitioners did not maintain

records of the business or personal use of the vehicle.
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Under section 280F(d)(4), petitioners’ truck is listed
property and is subject to the stringent substantiation
requi renents of section 274(d). See sec. 280F(d)(4)(A) (i), (ii),
(5 (A). Petitioners nust substantiate by adequate records the
four requirenents of section 274(d). See sec. 274(d); sec.
1.274-5T(b)(6), (c)(1), Tenporary Incone Tax Regs., 50 Fed. Reg.
46016 (Nov. 6, 1985).

While petitioners did retain receipts which indicate the
anount of each expenditure, petitioners have failed to show the
busi ness and total usage of the truck. Petitioners did not
establish how they cane up with the 80-percent figure, nor did
they maintain any | ogs or records on the use of their truck.
Based on this lack of evidence, we cannot find that petitioners
are entitled to a deduction for vehicle expenses. Therefore,
respondent is sustained on this issue.

O ficel/ Househol d Expenses

Petitioners clained a deduction of $5,132 for “all owabl e
of fi ce/ househol d expenses”. This anmount reflects 33 1/3 percent
of petitioners’ househol d expenses. The househol d expenses
consi st of insurance, nortgage interest, utilities, cable
tel evi sion, pool service, yard service, hone inprovenents, and
nunmer ous expenses at retail stores.

Section 262 disallows any deduction for personal, living, or

fam |y expenses, and included in this category is the expense of
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mai nt ai ni ng a household. See sec. 1.262-1(b)(3), Incone Tax
Regs. Section 262(b) provides that any charge (including taxes
t hereon) for basic |ocal tel ephone service with respect to the
first tel ephone line provided to any residence of the taxpayer
shall be treated as a personal expense.

Under section 280A(a) and (c)(1)(A), ordinary business
expenses relating to use of any portion of a taxpayer’s hone are
not all owabl e unl ess the taxpayer establishes that the portion of
t he taxpayer’s hone to which the expenses rel ate was used
exclusively and on a regular basis as the principal place of the

t axpayer’s trade or business. See Hamacher v. Conmm ssioner, 94

T.C. 348, 353 (1990).

Petitioners have not shown how t hese expenses, which are
clearly personal, are related to a trade or business. M.
Richards stated at trial that he had an office in the corner of a
partially converted garage, but none of these expenses appear to
relate to the garage. Petitioners offered no further evidence or
testi mony on whet her any portion of their house was used
exclusively for business. Accordingly, respondent is sustained

on this issue.?®

> W note that petitioners are entitled to deduct their
nortgage interest paid during 1994 on Schedule A. However, it
does not appear that this anmount woul d exceed petitioners’
st andard deducti on.
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Petitioners clained a deduction of $180 for office
preparation. As clainmed on the attachnent to Schedule C, this
i ncl udes supplies for a “slow y-in-progress conversion of garage-
to-office already in use as ny prinmary workplace”. Petitioners
did not address this issue at trial, nor have we been able to
| ocate any receipts for expenditures on this issue. Therefore,
petitioners are not entitled to a deduction for office
preparation.

3. Actress-Mdel Activity

Ms. Richards was born in 1922 and started acting while a
child in the “Qur Gang” conedies. She did not act for a nunber
of years, but, during her marriage to her first husband who was
an actor, she decided that she wanted to get back into acting.
She appeared in the television series “The Defenders” and was in
the novie “Splendor in the Grass”. Ms. Richards’ first husband
died in 1959, and, 3 years later, she married M. Richards. When
petitioners noved to Palm Springs in the early 1960's, she hired
an agent. She has had an agent ever since. During the year at
i ssue, Ms. Richards’ agent was with Don Schwartz and Associ ates.

According to her resume, Ms. Richards has perfornmed for
tel evi sion productions and commercials, notion pictures, radio,
and the theater. Ms. Richards also did sone nodeling for
catal ogs and brochures. Ms. Richards maintained a notebook in

whi ch she woul d record whet her she had an audition, where it was
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| ocated, and what she was to wear. She would al so note whet her
she had a cal | back and whet her she was hired. According to the
diary, during 1994 Ms. R chards had one nodeling shoot with
United States Purchasing Corp. (for their catal og) and four
audi tions.

Since the acting jobs were sporadic, Ms. Ri chards worked as
a clerk, registrar, and secretary for the Pal m Springs Unified
School District (PSUSD). Ms. Richards worked for PSUSD for 29
years and had retired before the year at issue. During 1994,
Ms. Richards received inconme fromher pension, fromthe Coll ege
of the Desert (a book store where she worked part tine), and from
serving as a proctor in admnistering the Scholastic Aptitude
Test. Ms. Richards received as conpensation $1,574 for the
nodel i ng shoot with United States Purchasing Corp

On their 1994 Schedule C, petitioners claimed the follow ng

expenses with respect to Ms. Richards’ actress-nodel activity:

Expense Anmount
Acadeny players directory (listing) $60
Agent fees 262
Phot o sessi on 267
Dupl i cate photo 231
Must - see shows, plays & novies 480
M scel | aneous 960
Long di stance tel ephone calls 270
Cash tel ephone calls 56

Tot al 2,586

As before, we initially nust deci de whether Ms. Richards’
actress-nodel activity was engaged in for profit. Upon review ng

the entire record, we conclude that during 1994, Ms. Richards
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was engaged in the actress-nodel activity with the requisite
profit objective.

M's. Richards managed sone aspects of this activity in a
busi nessli ke fashion. She had an agent and kept a journal of her
audi tions and cal | backs. Mdreover, Ms. Richards has a | ong
history in the acting profession. She has been in nunerous
pl ays, conmmercials, television shows, and a few novi es.

4. Actress-Mdel Expenses

Expenses for the Acadeny Players Directory, agent fees,
phot o session, and duplicate photos are all ordinary and
necessary expenses of an actress-nodel activity. Petitioners
submi tted docunentation to show that they incurred these expenses
in 1994, and, therefore, we find that petitioners are entitled to
deductions of $60, $262, $267, and $231, respectively for these
expenses.

Petitioners clained a deduction of $960 for m scell aneous
expenses for hair and wi g preparation, cosnetics, clothing,
alterations, cleaning, supplies, fur coat storage, gifts,
supplies, and neals. Petitioners did not offer any docunentation
or testinony on the breakdown of how nmuch was spent on each item
Furthernore, sone of these expenses are not deducti bl e business

expenses.® Therefore, wi thout any help fromthe record, we

6 It is well settled that clothing that is suitable for
general or personal wear does not qualify as a business expense
(conti nued. ..)
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cannot determ ne the anmounts of any of these expenses, and
petitioners are not entitled to a deduction of $960 for
m scel | aneous expenses.

For the remai nder of the expenses, nust-see novies of $480
and tel ephone expenses of $326,’ we hold that they are not
deduct i bl e expenses for the sanme reasons expl ai ned under M.

Ri chards’ witing activity.

5. Loss Carryforward

Petitioners clainmed a | oss carryforward fromtheir 1993
income tax return in the amount of $15,892. Petitioners
submitted their 1993 return, which appears very simlar to the
1994 return. Petitioners did not provide any evidence to prove
that they are entitled to carry over the |oss from 1993.

Petitioners’ return for 1993 does not al one establish that
petitioners incurred the loss in question, and it is not evidence
of the correctness of the figures and information contai ned

therein. See WIKkinson v. Conm ssioner, 71 T.C. 633, 639 (1979).

5C...continued)
under sec. 162. See, e.g., Geen v. Conm ssioner, T.C Meno.
1989-599. Such costs are not deducti ble even when it has been
shown that the particular clothes would not have been purchased
but for the enploynent. See Stiner v. United States, 524 F.2d
640 (10th Cr. 1975); Donnelly v. Conm ssioner, 262 F.2d 411 (2d
Cr. 1959), affg. 28 T.C 1278 (1957). Furthernore, expenses
related to hair salon visits and cosnetics are inherently
per sonal expenses under sec. 262.

" Ms. Richards gave the Court the phone nunber of her
agent. However, we could not find this nunber on any of the
bills.
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Therefore, petitioners are not entitled to a | oss carryforward of
$15, 892.

6. Accuracy-Rel ated Penalty

M. Richards prepared petitioners’ tax return for the year
at issue.

Section 6662(a) inposes a penalty of 20 percent on any
portion of an underpaynent of tax that is attributable to
negl i gence or disregard of rules or regulations. See sec.

6662(a) and (b)(1). “Negligence” is defined as any failure to
make a reasonable attenpt to conply with the provisions of the

I nternal Revenue Code, and the term “di sregard” includes any
carel ess, reckless, or intentional disregard. Sec. 6662(c). A
position with respect to an itemis attributable to negligence if
it lacks a reasonable basis. See sec. 1.6662-3(b)(1), Inconme Tax
Regs. Mbreover, taxpayers are required to keep adequat e books
and records sufficient to establish the anbunt of deductions or
other itenms required to be shown on their returns. Failure to
mai nt ai n adequat e books and records or to substantiate itens
properly also constitutes negligence. See id.

Section 6664(c) (1) provides that the penalty under section
6662(a) shall not apply to any portion of an underpaynent if it
is shown that there was reasonabl e cause for the taxpayer’s
position with respect to that portion and that the taxpayer acted

in good faith with respect to that portion. See sec. 6664(c)(1).
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The record herein establishes that petitioners were
negligent. Petitioners did not maintain proper records for the
majority of their clainmed deductions. Petitioners also clained
deductions that were clearly personal expenses. Accordingly,
petitioners are liable for the accuracy-related penalty for
negl i gence under section 6662(a).

To reflect the foregoing,

Decision will be entered

under Rul e 155.




